
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



.182 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

filled not only with satisfaction but with distinction, in order that he 
might be appointed to a position of distinction and usefulness in the 
Department of State and, in conjunction wich his former chief, assist 
in the consummation of the foreign policies which the Secretary of State 
had matured and made peculiarly his own. 

Mr. Hoyt brought to the performance of his new duties a well-trained 
legal mind, a balanced judgment, a winning and engaging personality, 
a fairness which disarmed suspicion, and a genuine and sincere desire to 
reconcile the various differences which arise in negotiation, and., by con- 
ciliation and disinterested counsel, bring harmony out of discord. 

Only those intimately associated with him in his work can know the 
value of his services, for he shunned publicity and modestly let results 
speak for themselves. Those, however, who knew him well appreciated 
both the man and his work, and the Secretary of State, who knew him 
best and longest, thus described him : 

Henry M. Hoyt was one of the best and ablest public men I ever knew. His 
natural abilities and accomplishments were even greater than were generally 
recognized. It was only to those with whom he was closely associated that the 
full measure of his attainments was manifested and the firmness of his character 
revealed. 

Sound judgment and felicitous expression characterized his speech and writings. 
Gentleness, forbearance, and sympathy were his chief human qualities. I can 
only repeat now what I have often said of him during his life — he was the 
strongest, gentlest, finest character I have ever known. 

It is indeed futile to speculate what the future might have held in 
store for Mr. Hoyt. It is well known that he had refused judicial 
preferment. It was not too much to expect that he would within a few 
years have graced the Supreme Court of the United States. It can not 
be said, however, that one has lived in vain who deserved the beautiful 
and touching eulogy of Secretary Knox. 



THE CHARLTON EXTRADITION CASE 

The extradition proceedings in the case of Porter Charlton are of 
more than passing interest, for they involve the question of the reciprocal 
surrender of nationals under the extradition treaty with Italy. The 
article of the treaty (Article I, Treaty of 1868) creating the duty to 
surrender upon requisition is as follows : 
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The Government of the United States, and the Government of Italy mutually 
agree to deliver up persons who, having been convicted of, or charged with, the 
crimes specified in the following article, committed within the jurisdiction of one 
of the contracting parties, shall seek an asylum, or be found within the terri- 
tories of the other: Provided, that this shall only be done upon such evidence 
of criminality, as, according to the laws of the place where the fugitive or per- 
son so charged shall be found would justify his or her apprehension, and commit- 
ment for trial, if the crime had been there committed. 

It will be noted that the obligation imposed by the treaty is general 
in character and that it is not limited by a provision excluding from 
it the citizens or subjects of the contracting parties, as is the case in the 
great majority of extradition treaties. When, however, the United 
States invoked the provisions of the treaty for the extradition of Italian 
subjects, such extradition was refused on the ground that, "according 
to Italian law, no citizen can be removed from the jurisdiction of his 
natural judges, the judges of his own country; and that, although an 
exception is made to this principle when a citizen who has committed a 
crime in a foreign country is there arrested, it nevertheless resumes its 
force when he returns to his own country." The Italian Government 
stated further that the Italian penal code expressly forbids the extra- 
dition of Italian subjects, and that this principle forms part of public 
law, which the United States has recognized in many of its treaties. 
(Moore, Int. Law Dig. IV. 290.) 

The answer of the United States to this contention is contained in a 
lengthy note from Mr. Blaine to the Italian Minister, dated June 23, 
1890. The whole subject is therein exhaustively treated, and inasmuch 
as it appears to be the final word of the United States upon the inter- 
pretation of the treaty, the relevant portions of it will be quoted: 

I do not understand the Italian Government to deny that the provisions of 
the treaty of 1868, if not obstructed by any municipal statute or qualified by 
any principle of international law, would oblige the contracting parties to deliver 
up their citizens. Indeed, I assume this to be admitted. The treaty says that 
the two governments mutually agree to deliver up " persons who, having been 
convicted of or charged with the crimes specified in the following article com- 
mitted within the jurisdiction of one of the contracting parties, shall seek an 
asylum or be found within the territories of the other." As the term " persons " 
comprehends citizens, and as the treaty contains no qualification of that term, 
it is unnecessary to argue that the treaty standing alone would require the 
extradition by the contracting parties of their citizens or subjects. 

I shall assume it to be admitted by the Italian Government that the parties 
to a treaty are not permitted to abridge their duty under it by a municipal stat- 
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ute. It is true that the authorities of a country may, by reason of such a statute, 
find themselves deprived of the power to execute a treaty. But if, in obeying the 
statute, they violate or refuse to fulfill the treaty, the other party may justly 
complain that its rights are disregarded and may treat the convention as at an 
end. Hence, in appealing to its statutes to justify its action in the present case, 
I understand the position of the Italian Government to be that those statutes 
are merely declaratory of the law by which nations are bound to be governed in 
their dealings one with another. 

We are brought, therefore, to the consideration of the question whether the 
refusal of the Italian Government to deliver up Paladini, Villella, and Bevivino, 
under the treaty of 1868, is justified by the principles of international law. The 
answer to be given to this question must be decisive of the matter. 

It is stated — and the statement has the sanction of the eminent Italian 
publicist Fiore — that the refusal to surrender citizens had its origin in the prac- 
tice of extradition by France and the Low Countries in the eighteenth century. 
Formerly such an exception was not recognized. Even the Romans, who were 
not wanting in a disposition to assert their imperial prerogatives, did not refuse 
to deliver up their citizens, their feciales being invested, in respect to states in 
alliance with Rome, with authority to investigate complaints against Roman 
citizens and to surrender them to justice if the complaints were found to be well 
grounded. The exception of their citizens by France and the Low Countries 
originated in the following manner: 

The two countries practiced extradition, not under a convention, but under 
independent declarations of a general character. By the Brabantine Bull, issued 
by the German Emperor, in the fourteenth century, subjects of the Duke of 
Brabant enjoyed the privilege of not being withdrawn from his jurisdiction. A 
similar privilege was gradually extended by law and usage to other subjects of 
the House of Austria, while the Low Countries were still under its dominion. 
In consequence of the establishment of this rule, the Low Countries refused to 
deliver up their subjects, and France, as an act of retaliation, refused to sur- 
render Frenchmen. Thus, not in recognition of any principle, but merely with 
a view to observe a strict reciprocity, was the precedent first established. 

That the principle thus set has generally been followed by European states 
is not to be questioned; for, with the single exception of England, it is believed 
that they have adopted the rule of refusing to deliver up their citizens. But, in 
order to determine the force and effect of this rule from the point of view of 
international law, it is necessary to inquire how it has been seeured and en- 
forced. Where no treaty exists, the subject is simple. It is generally agreed 
that, in the absence of a convention, extradition is a matter of comity, and not 
of positive obligation. In such case, each nation is free to regulate its conduct 
according to its own discretion. If it declines to surrender its citizens, its 
action, though detrimental to the interests of justice, does not afford ground for 
complaint or pressure, since it is acting within its right. But, where the sub- 
ject is regulated by treaty, the case is different. What before was a matter of 
comity and discretion, becomes a matter of duty, and the measure of that duty 
is the treaty. It is not strange, therefore, that, in order to avoid the obligation 
to extradite their citizen, the states of Europe have industriously inserted in their 
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treaties an express stipulation to exempt themselves from that obligation. With 
respect to those who are to be surrendered, they usually employ, as is done in 
the treaty between the United States and Italy, the general term " persons." 
Having used this term, they then proceed to insert a clause to except their 
citizens from the general obligation; and it is by means of this clause, and not 
by reason of an implication created by international law, that the duty of sur- 
render is avoided. 

More cogent proof of this fact could not be found than is afforded by the 
extradition treaties of the United States with European nations, to which you 
refer for the purpose of showing that this Government has recognized the exemp- 
tion of citizens by international law. Among those treaties is that with Prussia 
and other German states, concluded June 16, 1852, which is the first in which 
the United States admitted an exception of citizens. It is a part of the public 
history of extradition that for years the Government of the United States refused 
to negotiate treaties for the surrender of fugitives from justice with several of 
the states of Europe, because, owing to the limitations of their domestic laws, 
they insisted upon the insertion of a clause to exempt their citizens. It was for 
this reason alone that this government, in order to avoid the misfortune of a' 
total lack of extradition, finally admitted the exception. Accordingly, we find 
in the preamble to the treaty with Prussia and other German states the follow- 
ing recital: 

" Whereas it is found expedient for the better administration of justice and the 
prevention of crime within the territories and jurisdiction of the parties re- 
spectively that persons committing certain heinous crimes, being fugitives from 
justice, should, under certain circumstances, be reciprocally delivered up, and 
also to enumerate such crimes explicitly; and whereas the laws and constitution 
of Prussia, and of the other German states, parties to this convention, forbid 
them to surrender their own citizens to a foreign jurisdiction, the Government 
of the United States, with a view of making the convention strictly reciprocal, 
shall be held equally free from any obligation to surrender citizens of the 
United States: Therefore, etc." 

This recital, it is to be observed, was not a declaration by the United States 
alone, but by both parties, of the reason for the exclusion of citizens. The same 
declaration is found in the treaty with Bavaria of 1853, with Austria-Hungary 
of 1856, with Baden of 1857, and with various German states by virtue of their 
accession to the treaty with Prussia, which was, in 1868, finally extended to the 
whole of the North German Confederation. 

In the record of the negotiation of the treaty with Italy no reference is found 
to the subject of citizens. What may have been said in the oral discussions can 
not now be discovered. It is, however, a matter of record in this Department 
that in the same year, 1868, Mr. Seward, who, as Secretary of State, signed the 
treaty on the part of the United States, refused to conclude a convention with 
Belgium because she insisted upon the exception of her citizens. In this relation 
I may advert to another fact which possesses great significance. The treaty of 
extradition concluded between the United States and Italy in 1868 was one of 
two treaties concluded between those countries in that year, the other relating to 
the rights and privileges of consuls. These treaties were designed to take the 
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place of the treaties formerly made between the United States and the inde- 
pendent states of Sardinia and the Two Sicilies. In the treaty with the latter 
government of 1855, there was stipulations relating to extradition, and among 
them was the following provision: 

" The citizens and subjects of each of the high contracting parties shall remain 
exempt from the stipulations of the preceding articles, as far as they relate to 
the surrender of fugitive criminals. (Art. XXIV.)" 

In view of the existence of this clause in the treaty with the Two Sicilies, it 
can scarcely be supposed that the parties to the substitutionary arrangement of 
1868 negotiated that instrument in oblivion of the question as to citizens. And 
when we consider the omission of the clause, especially in conjunction with Mr. 
Seward's refusal to negotiate with Belgium, the inference seems to be morally 
irresistible that the obligation to deliver up their citizens, under the treaty of 
1868, was fully understood by the contracting parties at the time of its con- 
clusion. 

From what has been stated I am forced to conclude, not only that inter- 
national law does not except citizens from surrender, but also that it has been 
well understood, especially in dealing with the United States, that the term 
" persons " includes citizens and requires their extradition, unless they are ex- 
pressly exempted. 

Nor am I able to find sufficient ground for the refusal to surrender citizens in 
the general principles on which extradition is conducted. It does not satisfy 
the ends of justice to say that, although a nation does not extradite its citizens, 
it undertakes to try and punish them. This argument may be admitted to have 
great force where, by reason of the absence of any conventional assurance of 
reciprocity, a nation declines a demand addressed to its discretion. But the chief 
object of extradition is to secure the punishment of crime at the place where it 
was committed, in accordance with the law which was then and there of para- 
mount obligation. It is for this purpose that extradition treaties are made, and, 
except in so far as their stipulations may prevent the realization of that design, 
they are to be executed so as to give it full effect. It is at the place where the 
offense was committed that it can most efficiently and mo3t certainly be prose- 
cuted. It is there that the greatest interest is felt in its punishment and the 
moral effect of retribution most needed. There, also, the accused has the best 
opportunity for defense, in being confronted with the witnesses against him; in 
enjoying the privilege of cross-examining them; and in exercising the right to 
call his own witnesses to give their testimony in the presence of his judges. 
These and other weighty considerations, which it is not necessary to state, have 
led what I am inclined to regard as the great preponderance of authorities on 
international law at the present day to condemn the exception of citizens from 
the operation of treaties of extradition. In France I need only to refer to such 
well known writers on extradition as Billot and Bernard. In Italy I may refer 
again to the eminent publicist Fiore, who says that, in spite of all that has been 
said on the subject, his opinion is that, while in former times the absolute pro- 
hibition against the surrender of citizens had some reason for its existence, it is 
insisted upon to-day rather as one of numerous conventional aphorisms, accepted 
without searching discussion for fear of showing too little regard for national 
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dignity. (Traite de droit penal int., section 362.) I will not extend the length 
of this note by citing other books, but, as showing the general view of eminent 
publicists, will refer to two resolutions of the Institute of International Law, 
adopted at the session at Oxford in 1881-82. Those resolutions are as follows: 

" VI. Between countries whose criminal legislation rests on like bases, and 
which should have mutual confidence in their judicial institutions, the extradi- 
tion of citizens would be a means to assure the good administration of penal 
justice, since it ought to be regarded as desirable that the jurisdiction of the 
forum delicti commissi should, so far as possible, be called upon to judge. 

" VII. Admitting it to be the practice to withdraw citizens from extradition, 
account ought not to be taken of a nationality acquired only after the perpetra- 
tion of the act for which extradition is demanded. (Annuaire, v, 1881-82, pp. 
127, 128.)" 

At the session at which these resolutions were adopted seventeen members and 
eight associates of the institute were present, including some of the most emi- 
nent publicists in Europe, and representing Italy, Germany, Austria, Belgium, 
Spain, France, Great Britain, Greece, Russia, and Sweden. 

In view of what has been shown, I am unable to discover any ground of 
reconciliation of the totally opposite views entertained by the United States 
and Italy in regard to the force and effect of the treaty of 1868, unless the 
Government of Italy will reconsider its position. The present situation, there- 
fore, seems to me to require either the denunciation of that treaty or the con- 
clusion of new stipulations upon which the contracting parties will find them- 
selves in. agreement. If, as a part of those stipulations, citizens should be 
excepted, it would be essential to reach an understanding as to the effect of 
naturalization. These matters it is not my purpose to discuss on the present 
occasion, but I deem it my duty to suggest them for consideration. (Moore, Int. 
Law Dig., IV, 292-297, quoting For. Rel. 1890, 559.) 

Italy declined to deliver its citizens, and the United States has since, 
without waiving the rights which it claims under the treaty or acqui- 
escing in the views of the Italian Government, refrained from insisting 
upon the extradition of Italian subjects from Italy, and has on several 
occasions transmitted to Italy documentary evidence of the crimes of 
Italian subjects committed in the United States for use in the prosecu- 
tion of the fugitives in that country. 

No occasion arose for the determination by the United States of its 
course with respect to the extradition of American citizens to Italy until 
July 38th last when a formal demand was made upon the United States 
by the Government of Italy for the extradition of Porter Charlton, an 
American citizen, who had been arrested in Hoboken, N. J., on June 24, 
1910, upon complaint of the Italian vice-consul on a charge of murder 
committed in Italy. The fugitive having had a hearing before a com- 
mitting magistrate, in accordance with treaty and statute, and the magis- 
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trate's record having been transmitted to the Secretary of State for the 
issuance of the warrant of surrender to the Italian Government, the 
question of the disposition of Charlton, in view of the provisions of 
the treaty and the Italian interpretation of it, was put squarely before 
the political branch of the government. 

Counsel for the fugitive resisted his surrender to Italy on various 
technical grounds, but principally because of Italy's refusal to surrender 
Italian subjects to the United States. Secretary Knox, however, over- 
ruled all the objections of counsel for the fugitive, and decided that he 
should be surrendered to Italy. The memorandum reviewing the case 
and containing the decision of the Secretary of State reads as follows : 

Department op State, 

December 9, 1910. 

On June 24, Porter Charlton was arrested on complaint of the Italian Vice- 
Consul on a charge of murder committed in Italy. Formal demand for the 
extradition of Charlton under and pursuant to the terms of the extradition 
treaty between the United States and Italy was made upon this Government by 
the Government of Italy under date of July 28 (received by the Department 
July 30), that is, within the forty day period provided for this purpose in the 
treaty. Later Charlton was taken before an extradition magistrate who, after 
a formal hearing as provided by treaty and statute, committed him on October 
14 for surrender to the Italian Government. 

The committing magistrate's record as transmitted to the Department dis- 
closes no material informality in the proceedings, and a case calling for the 
surrender of the accused under the treaty terms is made out, unless such sur- 
render is to be defeated by objections raised by counsel for the accused. These 
objections are in their order — 

" First, that the Secretary of State should decline to surrender the accused 
and the President should direct his discharge because the record of the com- 
mitting magistrate as transmitted to the Department does not contain the formal 
demand of the Italian Government for the surrender of the fugitive, or show 
that such demand was made within the treaty period; and the Department may 
not, in passing upon the matter of surrender, take note of the fact that the 
demand has been made within the proper time and that it is in the Depart 
ment's files forming a part of the Department's record of the case, since the 
Department may not in passing upon the question take into consideration any 
evidence not before the committing magistrate." 

The formal demand or " requisition " of one Government upon another for the 
surrender of a fugitive is of a political character. It is made pursuant to and 
in accordance with treaty provisions, through the regular diplomatic channels, 
for the performance of the obligations imposed by a treaty. This " requisition " 
is addressed to the political branch of the one Government by the political branch 
of the other Government and is merely notice that the treaty provisions are to 
be and are thereby invoked in the matter of the surrender of fugitives. It would 
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appear, therefore, that the making of a " requisition " is a matter which pri- 
marily concerns the political branch of the Government, and that all questions 
regarding the propriety or sufficiency of the form in which it is made are for the 
determination of that branch. 

The statutes of the United States recognize this by conferring upon the com- 
mitting magistrate jurisdiction to determine whether there are probable grounds 
to believe that the accused has committed a crime — such grounds as would 
justify the placing of the accused on trial if the crime had been committed in 
this country, whether the crime charged constitutes an extraditable offense, and 
whether the accused is within the purview of the treaty; but they leave the 
question of the sufficiency of the political or diplomatic measures of the pro- 
ceeding for the determination of the diplomatic branch of the Government. 

It is therefore concluded that the first objection raised by counsel for the 
accused in this case is without merit and of no effect in defeating extradition. 

"The second objection is that Charlton should not be surrendered because 
under the treaty providing that each Government shall surrender persons 
fugitive from the one and found in the other, Italy refused to surrender to the 
United States for trial and punishment Italian subjects who were fugitives from 
the justice of the United States, therefore the United States is relieved from 
any obligation to surrender its citizen fugitives from Italy; and since the Execu- 
tive may not surrender fugitives to another Government except pursuant to 
some positive treaty obligation or Congressional act, and there being no such 
obligation here existing, there is no authority in the Executive to surrender 
Charlton and he must therefore be discharged." 

This contention, like the first, is without merit in this case. 

The fundamental fallacy of this contention is that an extradition treaty must 
be wholly reciprocal. This is not true. Our own treaties will show, for ex- 
ample, that upon occasion we have stipulated for assistance from foreign govern- 
ments in the matter of the apprehension of criminals fugitive from our justice in 
other countries where we have not been able to grant and do not grant or extend 
such assistance in a reciprocal case. Great Britain has concluded a number of 
treaties in which it is expressly stipulated that Great Britain shall surrender its 
subjects to the other contracting party, although such party refuses to surrender 
its subjects in reciprocal cases to Great Britain. The report of the British 
Commissioner on Extradition made in 1878 recommends that a sound public 
policy does not require that British subjects should be exempt from extradition 
where the demanding government refuses to reciprocate as to its own citizens. 

No reason, constitutional or otherwise, is perceived why we should be con- 
strained to take the other view. 

The course followed by Italy in the present case indicates, as, indeed, is set 
forth in the diplomatic correspondence, that the Italian Government regards the 
United States and Italian extradition treaty as being of this class, that is, non- 
reciprocal as to citizens or subjects of the respective countries, and that while 
Italy can not surrender to the United States for trial and punishment her sub- 
jects fugitive from the justice of the United States, still the United States is, 
pursuant to its own interpretation, under obligation to surrender to Italy for 
trial and punishment citizens of the United States fugitive from the justice of 
Italy. 
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The meaning of this treaty with reference to the obligation resting upon the 
Government of Italy to return to the United States Italian subjects fugitive 
from the justice of this country has been under discussion for a great many 
years, the Italian Government at all times during such discussion insisting that 
since under Italian law it could punish Italians committing crimes in foreign 
countries and was by that law prohibited from surrendering Italians to such 
foreign countries for trial and punishment, it rested under no obligation under 
the treaty to surrender Italian subjects to the United States, and the United 
States contending that the surrender of citizens was imposed upon both countries 
by the treaty. After discussing the matter for a number of years the United 
States has so far acquiesced in the Italian construction as generally to cease to 
make requisition upon the Italian Government for the return of Italian citizens 
to this country for trial and punishment, though never formally announcing its 
acquiescence in the Italian construction, and on the contrary always insisting, 
when the question has been raised, upon the soundness and accuracy of its own 
construction. 

The question is now for the first time presented as to whether or not the 
United States is under obligation under the treaty to surrender to Italy for trial 
and punishment citizens of the United States fugitive from the justice of Italy, 
notwithstanding the interpretation placed upon the treaty by Italy with reference 
to Italian subjects. In this connection it should be observed that the United 
States, although, as stated above, consistently contending that the Italian in- 
terpretation was not the proper one, has not treated the Italian practice as a 
breach of the treaty obligation necessarily requiring abrogation, has not abro- 
gated the treaty or taken any step looking thereto, and has, on the contrary, 
constantly regarded the treaty as in full force and effect and has answered the 
obligations imposed thereby and has invoked the rights therein granted. It 
should, moreover, be observed that even though the action of the Italian Govern- 
ment be regarded as a breach of the treaty, the treaty is binding until abro- 
gated, and therefore the treaty not having been abrogated, its provisions are 
operative against us. 

The question would, therefore, appear to reduce itself to one of interpretation 
of the meaning of the treaty, the Government of the United States being now for 
the first time called upon to declare whether it regards the treaty as obliging it 
to surrender its citizens to Italy, notwithstanding Italy has not and insists it 
can not surrender its citizens to us. It should be observed, in the first place, 
that we have always insisted not only with reference to the Italian extradition 
treaty, but with reference to the other extradition treaties similarly phrased 
that the word " persons " includes citizens. We are, therefore, committed to 
that interpretation. The fact that we have for reasons already given ceased 
generally to make requisition upon the Government of Italy for the surrender of 
Italian subjects under the treaty, would not require of necessity that we should, 
as a matter of logic or law, regard ourselves as free from the obligation of 
surrendering our citizens, we laboring under no such legal inhibition regarding 
surrender as operates against the Government of Italy. Therefore, since ex- 
tradition treaties need not be reciprocal, even in the matter of the surrendering 
of citizens, it would seem entirely sound to consider ourselves as bound to sur- 
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render our citizens to Italy even though Italy should not, by reason of the pro- 
visions of her municipal law, be able to surrender its citizens to us. 

In determining the meaning which, as a matter of public morals ought to be 
given to an extradition treaty, it must be remembered that under our Constitu- 
tion and laws it is not possible to punish criminals in this country for crimes 
committed against the peace and dignity of foreign governments, and that, 
therefore, unless we surrender to such foreign governments, for trial and punish- 
ment therein, our citizens committing crimes within the jurisdiction of such 
governments, such citizens will go wholly unwhipped by justice. Extradition 
treaties are negotiated and put into force and effect in order that persons com- 
mitting crimes in one country and fleeing to another may be brought to justice, 
and to interpret an extradition treaty, which under our Constitution is a 
supreme law of the land, in a way that does violence to its obvious meaning and 
our consistent contention as to its meaning, so as to produce the precise situation 
which the treaty was designed to meet and correct can not be justified. 

For these reasons, it is decided that the Government of the United States 
should surrender to the Government of Italy, Porter Charlton, charged with the 
crime of murder, which crime he has confessed. 

Counsel for the prisoner also contends that Charlton should not now be sur- 
rendered because the committing magistrate refused to receive testimony tending 
to prove his insanity. If the magistrate erred in thus refusing such testimony 
the prisoner has his remedy in the courts and it is not for the Department, at 
this stage of the proceedings, to pass upon this question. 

(stoned) P. C. Knox. 

It is gratifying to note that the Secretary of State has complied with 
the interpretation which the United States has placed upon the treaty 
instead of following the early precedent of observing strict reciprocity 
established by Prance in the fourteenth century. The protection of society 
is a very vital and fundamental element in government. Not professing 
the theory of the nationality of crime, we have no machinery for the 
punishment of our citizens who, having committed crimes abroad, suc- 
ceed in taking refuge at home. If not surrendered for punishment, they 
will then escape all punishment. It is thus not a mere extradition agree- 
ment which breaks down, but the whole theory of social protection so 
far as universality and certainty of punishment are concerned. There 
is no reason to believe that a trial of crime committed by an American 
in Italy, by an Italian court, would involve unfairness or injustice. 
There is some reason for hoping that our loyalty to treaty obligations 
might bring Italy in turn to a sense of its duty. In any case we have 
avoided the unpleasant spectacle of an atrocious crime, confessed to, yet 
absolutely unpunished. The reign of justice is nobler than the law of 
tit for tat. 
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As intimated in the decision of Secretary Knox, if the fugitive con- 
siders that any of his legal rights will be infringed by his surrender to 
Italy, he has his remedy in the courts, and it is reported that he has 
applied to the United States Circuit Court sitting at Trenton, N. J., 
for a writ of habeas corpus. It is intimated that should the decision of 
the lower court be adverse to Charlton, an appeal will be taken to the 
Supreme Court of the United States, so that it appears probable that this 
case is likely to be a came celebre in the matter of international extra- 
dition. 



THE THIRD INTERNATIONAL CONFERENCE ON MARITIME LAW 

This Conference, upon which we editorially commented in our April 
number, p. 413, resumed its session at Brussels on September 12th and 
adjourned on the 27th day of the same month, with the same personnel, 
and presided over by the venerable Mr. Beernaert. 

The adjournment from October 1909 was apparently for the purpose 
of affording the delegates of the several nations an opportunity of re- 
ceiving further instructions from their governments upon some of the 
questions under consideration. 

While this session made no substantial achievements over the former, 
still, should the conventions be ratified, an important and encouraging 
contribution will thereby be made to international uniformity upon a 
very important branch of jurisprudence. 

As formerly stated, four subjects engaged the deliberations of the Con- 
ference: (1) collisions; (2) salvage; (3) maritime liens; and (4) 
limitation of shipowners' liability. Upon the two last named subjects, 
projets of which were published in our April 1910 Supplement, pp. 115 
and 118, no agreement could be reached; but, despite the apparent con- 
flict of interest between America, as a cargo-owning nation, and Great 
Britain, Germany, France and other nations, as carrying nations, we 
need not despair of some uniformity of law at a later day upon these 
two subjects. 

The conventions upon collisions and salvage are as printed in our 
April 1910 Supplement, pp. 121 and 126, with a slight change of ex- 
pression in the tenth article of the convention on salvage for the purpose 
of removing some verbal obscurity. 

The convention upon collisions, heretofore referred to, was signed with 
certain reservations by the American delegates, and at the same time a 



